CONSUMER DATA INDUSTRY ASSOCIATION
Empowering Economic Opportunity
Writer’s Direct Dial: 202.408.7407
Writer’s email: eellman@cdiaonline.org

@CDIA

March 9, 2016

Michael B. Johnson
Senior Legal Counsel, Legal Counsel Division, State Court Administration, Minnesota
Judicial Branch
125-H Minnesota Judicial Center
25 Rev. Dr. Martin Luther King, Jr. Blvd.
St. Paul, MN 55155
Via e-mail: michael.johnson@courts.state.mn.us

RE: Comment in Response to Solicitation of Written Input on Bulk Data Access
Dear Mr. Johnson:

I write on behalf of the Consumer Data Industry Association (“CDIA”) to offer
comments on bulk data access. I understand that the Minnesota Supreme Court
Advisory Committee on the Rules of Public Access to Records of the Judicial Branch
(“Advisory Committee”) is still accepting comments on access to bulk data for its
upcoming meeting. This comment supplements and incorporates by reference the
comment we filed on Feb. 4 (“CDIA 1”).

CDIA is an international trade association, founded in 1906, of more than 130
corporate members. Its mission is to enable consumers, media, legislators and
regulators to understand the benefits of the responsible use of consumer data which
creates opportunities for consumers and the economy. CDIA members provide
businesses with the data and analytical tools necessary to manage risk. They help
ensure fair and safe transactions for consumers, facilitate competition and expand
consumers’ access to a market which is innovative and focused on their needs. CDIA
member products are used in more than nine billion transactions each year.
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We noted in CDIA I how critical public record information is to government and
private sector fraud prevention, law enforcement, child support enforcement, and many
other socially beneficial uses. In this comment, we want to (1) address privacy and data
security issues; (2) discuss the benefits of bulk record access for consumers; (3) note how
bulk records cost increases will increase the burdens on state and local governments;
and (4) offer context around and criticism of a comment made and a citation provided
in the March 3, email memorandum to the Advisory Committee.

1. Federal and state privacy limitations on access and use of consumer reports

CDIA members are consumer reporting agencies, regulated by both the Federal
Fair Credit Reporting Act (“FCRA”) and Minnesota law. ! Even though the FCRA has
the phrase “credit” in it, the law speaks to and regulates “consumer reports”, which is
any communication by a consumer reporting agency “bearing on a consumer’s credit
worthiness...character, general reputation, personal characteristics, or mode of living
which is used or expected to be used or collected in whole or in part for the purpose of
serving as a factor in establishing the consumer’s eligibility for” personal or household
credit, employment, or an array of other issues enumerated by the FCRA.?

Since 1971, FCRA has served business and consumers alike by acknowledging
vibrant and lawful use of criminal history information, requiring reasonable procedures
to ensure maximum possible accuracy, and requiring substantial systems to correct any
inaccuracies that occur. The FCRA is “an intricate statute that strikes a fine-tuned
balance between privacy and the use of consumer information.”3

A. General protections

The FCRA governs consumer reports, regulates consumer reporting agencies,
and protects consumers. The law requires consumer reporting agencies to maintain
reasonable procedures to assure maximum possible accuracy.* The law also provides
many other consumer protections as well. For example:

e Private entities that furnish data to consumer reporting agencies cannot furnish
data that they know or have reasonable cause to believe is inaccurate, and they
have a duty to correct and update information.®

115 U.S.C. § 1681 et seq., Minn. Stat. § 13C.001 et seq.

215 U.S.C. §1681a(d). See, also, Minn. Stat. § 13C.001, Subd. 3(a).

3 Remarks of FTC Chairman Tim Muris, October 4, 2001 before the Privacy 2001 conference in Cleveland,
Ohio.

415 U.S.C. § 1681e(b).

51d., § 1681s-2(a)(1)-(2).



e Consumers have a right to dispute information on their consumer reports with
consumer reporting agencies and the law requires dispute resolution within 30
days (45 days in certain circumstances). If a dispute cannot be verified, the
information subject to the dispute must be removed.®

e A consumer reporting agency that violates federal law is subject to private
lawsuits and enforcement by the Federal Trade Commission (“FTC”), Consumer
Financial Protection Bureau (“CFPB”), and state attorneys general.”

B. Protections specific to employment screening

In addition to the general protections above, there are protections specific to the
use of consumer reports for employment purposes.

For example, under § 1681k of the FCRA, a consumer reporting agency which
“furnishes a consumer report for employment purposes and which for that purpose
compiles and reports items of information on consumers which are matters of public
record and are likely to have an adverse effect upon a consumer’s ability to obtain
employment,” such as criminal record information, must either

e notify the consumer of the fact that public record information is being reported
by the consumer reporting agency, together with the name and address of the
employer to whom such information is being reported; or

e “maintain strict procedures designed to insure” that the information being
reported is complete and up to date, and such information “shall be considered
up to date if the current public record status of the item at the time of the report
is reported.”

As a result of these requirements, consumer reporting agencies that include
adverse criminal record information in an employment report either notify the
consumer of that fact or access directly the most up-to-date information.

Although the FCRA allows employers to review the criminal histories of
prospective and existing employees,® this review comes with certain obligations. Under
§ 1681b(b) of the FCRA:

e Before ordering a consumer report for employment purposes, an employer must
certify to the consumer reporting agency that the employer has and will comply
with the employment screening provisions of the FCRA, and that the

6 1d., § 1681i(a)(1), (5).
71d., § 1681n, 16810, 1681s.
s 1d., § 1681b(a)(3)(B).



information from the consumer report will not be used in violation of any
applicable federal or state EEO laws or regulations.

e Before requesting a consumer report, an employer must give the prospective
employee a written disclosure that a consumer report may be obtained for
employment purposes and get the consumer’s authorization to obtain a
consumer report for employment purposes. The disclosure document provided
to the consumer must be clear and conspicuous and contain only the disclosure.

e Before taking an adverse action based on a consumer report, the employer must
provide to the consumer a copy of the report and the summary of rights
mandated by the CFPB. This notice gives the employee an opportunity to
dispute the report.

e The employer must provide a second adverse action notice if an adverse action is
actually taken.

2. Benefits of bulk record access for consumers

CDIA members collect and use court record information in bulk because it
allows, for example, employers and landlords to do business quickly. The flip side of
that transaction means that employees and tenants can get jobs and apartments quickly.
When someone is looking for work, she often needs that job yesterday and when
someone is looking for an apartment, he often needs that place today. Employers and
landlords want to close deals and they want to get to yes as quickly as possible. Bulk
records access allows for quick reviews of a criminal history and allows employees and
tenants to get to yes quickly. If CDIA members had to resort to one-off requests for
courthouse information, the employment and residential screening process would slow
dramatically, locking people out of jobs and apartments as quickly as possible.

3. Bulk records cost increases will increase the burdens on state and local
governments

Bulk records are often used by law enforcement and state and local government
agencies.’ The cost increase from bulk access to single transactions would dramatically
increase for all those using public records databases, like law enforcement, state
agencies fighting fraud, and even lawyers and courts doing research and investigations.
The Advisory Committee should thoughtfully consider how the cost of bulk access
would impact government agencies that make widespread use of information collected
in bulk by CDIA members and others.

9See, CDIA L.



4. The NCLC paper provided in the March 3, email memorandum to the
Advisory Committee requires context and criticism

The March 3, email to the Advisory Committee referred the Advisory Committee

7”7

10 This reference
cannot stand in isolation and requires a deeper contextual understanding.

to an “an interesting discussion of credit reporting verification efforts

The NCLC Report is a red herring that distracts from the real conversation that is
identified in this comment and in our earlier comment. As the very title of the NCLC
Report denotes, the report is almost entirely about credit information on consumer
reports, not court records on consumer reports. Consumer reporting agencies do not
collect credit information from courts, but they do collect criminal information as well
as liens and judgments.

The report also lodged unfounded criticisms at how disputes are handled by
consumer reporting agencies. The automated dispute system which is being unfairly
criticized in the NCLC report, e-OSCAR, is a dispute system for credit information
furnished by private data furnishers and it not does not apply to court records. As
noted above, the FCRA robustly applies to disputes for criminal record information and
other consumer report information.

Assuming for the sake of argument that the NCLC Report on credit information
is somehow relevant in the discussion of bulk court records access, the NCLC Report
cannot stand on its own without proper context from unbiased, independent
authorities.

In 2013, the Federal Trade Commission (“FTC”) published a congressionally
mandated study on credit report accuracy. The FTC looked at all of the primary groups
that participate in the credit reporting and scoring process: consumers; lenders/data
furnishers (which include creditors, lenders, debt collection agencies, and the court
system); score developers; and the national credit reporting agencies. The FTC report is
based on work with 1,001 participants who reviewed 2,968 credit reports.!! The FTC
found that:

10 Chi Chi Wu, Automated Injustice: How A Mechanized Dispute System Frustrates Consumers Seeking
to Fix Errors in Their Credit Reports, 14 N.C. Banking Inst. 139, 139-40 (2010), (“NCLC Report”) available
at https://www.nclc.org/images/pdf/pr-reports/report-automated injustice.pdf.

11 Report to Congress Under Section 319 of the Fair and Accurate Credit Transactions Act of 2003, Dec. 2012, A-4,
available at www.ftc.gov/0s/2013/02/130211factareport.pdf.
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e 97.8% of all credit reports are materially accurate, meaning that only 2.2 %
of credit reports had an error that would increase the cost of credit or a
loan in the credit market.!?

e 88% of all errors could be attributed to data being transmitted to credit
bureaus by data furnishers.!3

The FTC findings are consistent with academic research completed in 2011. In
2011, the Policy and Economic Research Council (PERC) published a review of 2,000
consumers and more than 81,000 credit accounts for those consumers on their credit
reports'®. The study was the most comprehensive and statistically sound study to ever
be performed on the accuracy of data collected and maintained by Equifax, Experian
and TransUnion and it is the first (and only) third-party peer-reviewed study dealing
with the issue of credit report errors and their material effect on the creditworthiness of
consumers. Among other findings, PERC found that:

e Less than one percent (0.93%) of all credit reports examined by the
consumers prompted a dispute that resulted in a credit score correction
and an increase of a credit score of 25 points or greater.

e After the dispute process ran its course, one-half of one percent (0.50%) of
all credit reports examined by consumers had credit scores that moved to
a higher “credit risk tier” as a result of a consumer dispute.

e 95% of all consumers who participated in the dispute process were
satisfied with the outcome.

Turning the focus back to criminal histories, in the first three quarters of 2014,
CDIA’s largest criminal background screening companies looked at the many
thousands of background checks they provided in those nine months. On average, just
0.3% of all criminal background checks issued resulted in a consumer dispute.

21d., A-4.

131d., Appendix D.

14 Michael A. Turner et al., U.S. Consumer Credit Reports: Measuring Accuracy and Dispute Impacts, Policy &
Economic Research Council (PERC) (May 2011), available at http://perc.net/files/DQreport.pdf. In
response to criticism of PERC’s work by several consumer activists, PERC published a follow-up paper
restating the validity of its work and reiterating its support by its independent, peer-review

board. Michael A. Turner, General Response to Criticisms of recent PERC report: U.S. Consumer Credit
Reporting: Measuring Accuracy and Dispute Impacts, Policy & Economic Research Council (PERC) (August
2011), available at http://perc.net/files/GR.pdf.
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5. Conclusion

Public record information is critical to government and private sector fraud
prevention, law enforcement, child support enforcement, and many other socially
beneficial uses. We highlighted this importance in our earlier comment. In this
comment we have shown, at a high level, how privacy and data security issues are
addressed by CDIA members, consumer reporting agencies. We have also helped you
understand why bulk record access is good for consumers. We have highlighted how
cost increases of bulk records will have a costly spillover effect on law enforcement and
government agencies. Lastly, we put in to proper context and offered a criticism the
NCLC Report cited to the Advisory Committee which acts merely as a red herring for
the more critical bulk records discussion found in this comment and in our earlier
comment.

We hope these comments are helpful to you. The solicitation for comments on

bulk access provided for just one week for comments. If you require additional
information please do not hesitate to call on us.

Sincerely,
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Eric J. Ellman
Senior Vice President, Public Policy & Legal Affairs



