
 
 
                February 14, 2014  

 
Committee on Rules of Practice and Procedure  
Administrative Office of the United States Courts  
Suite 7-240  
Washington, DC, 20544  
 
  Re: Proposed Changes to the Federal Rules of Civil Procedure  
 
The Consumer Data Industry Association (“CDIA”) respectfully submits this 
comment on the proposed changes to proposed amendments to Rules 26(b)(1) 
and 37(e) of the Federal Rules of Civil Procedure (“FRCP”). 

 
CDIA is an international trade association representing the consumer data 
industry.  CDIA’s members provide consumer reports, fraud prevention and risk 
management products, credit and mortgage reports, tenant and employment 
screening services, check fraud and verification services, and data for insurance 
underwriting and collection services. CDIA’s membership includes nearly 
200 American credit reporting agencies, mortgage reporting companies, 
collection services companies, check services companies, tenant screening 
companies and employment reporting companies.   

 
CDIA’s members are subject to an intricate and comprehensive regulatory 
scheme under the Fair Credit Reporting Act (“FCRA”), which governs the 
collection, use, maintenance, and dissemination of consumer report information.1 
With limited regulatory guidance in interpreting the FCRA, CDIA’s members 
often face private litigation based on novel theories of liability, and plaintiffs’ 
counsel may abuse the discovery process in an attempt to expand the scope of 
the case far beyond the pleadings. The proposed changes would limit the 

1 15 U.S.C.§1681 et seq. 
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potential for such abuses and assure that discovery requests are relevant to the 
claims and defenses of the parties and proportional to the needs of the case. 
Moreover, the proposals would assist courts in determining when sanctions may 
be appropriate for failure to preserve evidence, resulting in a fair and reasoned 
assessment of the circumstances surrounding such failures. 
 
Proposed Change to Rule 26(b)(1) 
 
Rule 26(b)(1) currently allows for discovery regarding any nonprivileged matter 
that is relevant to any party’s claim or defense.  For good cause, the court may 
order discovery of any matter relevant to the subject matter involved in the 
action.  Relevant information need not be admissible at the trial if the discovery 
appears reasonably calculated to lead to the discovery of admissible evidence.  
The scope of Rule 26(b)(1) is limited by Rule 26(b)(2)(C)(iii), which requires the 
court to limit discovery if it determines that “the burden or expense of the 
proposed discovery outweighs its likely benefit, considering the needs of the 
case, the amount in controversy, the parties’ resources, the importance of the 
issues at stake in the action, and the importance of the discovery in resolving 
the issues.” 
 
The proposed amendment allows discovery of “any nonprivileged matter that is 
relevant to any party’s claim or defense and proportional to the needs of the case. 
…” Thus, the proposal deletes the phrase “relevant to the subject matter involved 
in the action” to make clear that the scope of discovery would be defined by the 
claims and defenses in the pleadings. Moreover, the proposal deletes the phrase 
“relevant information need not be admissible at the trial if the discovery appears 
reasonably calculated to lead to the discovery of admissible evidence.”  Finally, 
the proposal moves the proportionality requirements of Rule 26(b)(2)(C)(iii) to 
Rule 26(b)(1), which reminds parties that the principle of proportionality limits 
the scope of all discovery under Rule 26(b)(1). 
 
These changes would significantly further the FRCP’s purpose of securing “the 
just, speedy, and inexpensive determination of every action and proceeding” as 
articulated in Rule 1. The proposal would focus discovery on the actual claims 
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and defenses in the case in controversy and thus decrease the likelihood of open-
ended fishing expeditions by plaintiffs’ counsel in pursuit of possible claims not 
framed by the pleadings. The changes would make the discovery process more 
fair and reasonable for all concerned. 
 
Proposed Change to Rule 37(e) 
 
Rule 37(e) currently provides: “Failure to Provide Electronically Stored 
Information.  Absent exceptional circumstances, a court may not impose 
sanctions under these rules on a party for failing to provide electronically stored 
information lost as a result of the routine, good-faith operation of an electronic 
information system.” The current rule does not provide adequate guidance for 
the courts in determining when sanctions may be appropriate for the failure to 
preserve evidence. 
 
The proposed amendment sets forth the specific factors for the court to consider 
in deciding whether to assess sanctions.2  Under the proposed change, such 

2 The proposed rule provides the following guidance for failure to preserve discoverable 
information: 
(1)  Curative measures; sanctions. If a party failed to preserve discoverable information that 
should have been preserved in the anticipation or conduct of litigation, the court may 

(A)  permit additional discovery, order curative measures, or order the party to pay the 
reasonable expenses, including attorney's fees, caused by the failure; and 

(B)  impose any sanction listed in Rule 37(b)(2)(A) or give an adverse-inference jury 
instruction, but only if the court finds that the party's actions: 

(i)  caused substantial prejudice in the litigation and were willful or in bad faith; or  
(ii) irreparably deprived a party of any meaningful opportunity to present or defend 
against the claims in the litigation. 

 (2) Factors to be considered in assessing a party’s conduct. The court should consider all relevant 
factors in determining whether a party failed to preserve discoverable information that should 
have been preserved in the anticipation or conduct of litigation, and whether the failure was 
willful or in bad faith. The factors include: 

(A) the extent to which the party was on notice that litigation was likely and that the 
information would be discoverable; 
(B) the reasonableness of the party's efforts to preserve the information; 
(C) whether the party received a request to preserve information, whether the request was 
clear and reasonable, and whether the person who made it and the party consulted in good 
faith about the scope of preservation; 

       (D) the proportionality of the preservation efforts to any anticipated or ongoing litigation; 
and 
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sanctions are appropriate only when (1) the party’s actions cause substantial 
prejudice, and are willful or in bad faith, or (2) the actions irreparably deprive a 
party of any meaningful opportunity to pursue or defend its case. In this regard, 
we believe that the standard in subsection (1)(B)(ii)3 would be more consistent 
with the Committee’s objectives if subsection (1)(B)(i) were changed to provide 
for sanctions for conduct that is both willful and in bad faith. 
 
As the Committee has explained, the proposed change is necessary because, 
under the current rule, “[e]xtremely expensive overpreservation may seem 
necessary due to the risk that very serious sanctions could be imposed even for 
merely negligent, inadvertent failure to preserve some information later sought 
in discovery.” The Committee’s proposal is a significant improvement that 
allows the parties to adopt a more reasoned approach to document preservation, 
without the prospect of sanctions resulting from inadvertent error or negligence. 
 
In closing, we thank you for this opportunity to comment. 
 
Sincerely, 

 
Eric J. Ellman 
Senior Vice President, Public Policy & Legal Affairs 

 (E) whether the party timely sought the court's guidance on any unresolved disputes about 
preserving discoverable information. 

 
3 See the text in the preceding footnote. 
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